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The United States Supreme Court Rules on Fisher v. University of Texas at Austin 

On June 24, 2013, the United States Supreme Court issued a 7-1 ruling on Fisher v. 
University of Texas at Austin (Fisher).  Justice Elena Kagan recused herself from the case. 

Abigail Fisher, an applicant to the University of Texas at Austin, filed the suit against the 
university in 2008; the suit asked that the Supreme Court either declare the admissions policy of 
the university inconsistent with Grutter v. Bollinger, or overrule it entirely.  In the 2003 case, the 
Supreme Court ruled that race could only play a limited role in the admissions policies of public 
universities. The United States District Court heard Fisher v. University of Texas in 2009 and 
upheld the legality of the university's admission policy. The case was appealed to the Fifth 
Circuit Court of Appeals which also ruled in the university's favor. On February 21, 2012, the 
Supreme Court agreed to hear the case. 

In ruling, the Supreme Court held that the Fifth Circuit must rehear the Fisher case. The 
Supreme Court ruled that the Fifth Circuit was incorrect in upholding a lower court’s summary 
judgment in favor of Texas because the lower court had failed to apply “strict scrutiny”1 to the 
university’s policy. “Strict scrutiny,” Justice Anthony Kennedy wrote for the majority, “does not 
permit a court to accept a school’s assertion that its admissions process uses race in a 
permissible way without closely examining how the process works in practice.” Furthermore, 
Justice Kennedy stated that affirmative action programs must “verify that it is necessary for a 
university to use race to achieve the educational benefits of diversity.”  That requires “a careful 
judicial inquiry into whether a university could achieve sufficient diversity without using racial 
classifications.” 

Justice Ruth Bader Ginsburg was the lone dissent, stating that she would have upheld the 
appeals court decision endorsing the entire Texas admissions program. It should be noted, that 
the ruling in the Fisher case did not overrule Grutter, which could have ended affirmative action 
policies in admissions at U.S. public universities. There is speculation that the Supreme Court 
will see this case again. 

The United States Supreme Court Rules on Association for Molecular Pathology v. 
Myriad Genetics 

On June 13, 2013, the United States Supreme Court issued an opinion regarding a decision of 
the United States Court of Appeals for the Federal Circuit that found both isolated DNA and 
cDNA (a form of DNA artificially synthesized  from a messenger RNA template and used in 
genetic engineering to produce gene clones) patent eligible. Association for Molecular 
Pathology v. Myriad Genetics (Myriad), 569 U.S. 12-398 (2013), was a case challenging the 
validity of gene patents in the United States, specifically challenging certain claims in issued 
patents owned or controlled by Myriad Genetics that cover isolated DNA sequences, methods to 
diagnose propensity to cancer by looking for mutated DNA sequences, and methods to identify 
drugs using isolated DNA sequences.  

The case was originally heard in Southern District Court of New York which ruled that all the 
challenged claims were not patent eligible. Myriad then appealed to the United States Court of 

                                                           
1 The standard used to determine whether a classification of a group of persons (such as a racial group) or a 
fundamental right (such as the right to vote) violates due process and equal protection rights under the United States 
Constitution. Strict scrutiny is used to establish whether there is a compelling need that justifies the law being 
enacted. 

http://www.supremecourt.gov/opinions/12pdf/11-345_l5gm.pdf
http://www.supremecourt.gov/opinions/12pdf/12-398_1b7d.pdf
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Appeals for the Federal Circuit. The Federal Circuit overturned the previous decision in part, 
ruling that isolated DNA which does not exist alone in nature can be patented and that the drug 
screening claims were valid, and confirmed in part, finding the diagnostic claims unpatentable. 
The plaintiffs appealed to the Supreme Court, which granted certiorari2 and remanded the case 
to the Federal Circuit. 

In its opinion, the Supreme Court distinguished between the cases of the DNA claims and the 
cDNA claims of Myraid. With respect to the DNA claims, the Court argued that they do not 
satisfy the exception to the “new and useful… composition of matter” as it “falls within the law of 
nature exception.” That is, the Court has found that despite the fact that the discovery of BRCA1 
and BRCA2 may be “groundbreaking, innovative or even brilliant,” it is not sufficient to 
overcome the exceptions of the law of nature. The Court noted that “Myraid did not create or 
alter either the genetic information encoded in the… genes or the genetic structure of the DNA.” 
Therefore, the Court concluded that, in the case of the DNA claims, there was merely a 
discovery of a law of nature, and hence the claims are not patent eligible.  

The Court took a different view when examining the case of the cDNA claims.  It noted that the 
cDNA claims do not amount to a “product of nature”; that is, they do not occur naturally and 
regardless of the teachings made by the inventors. Specifically, the Court noted that “cDNA 
does not present the same obstacles to patentability as naturally occurring, isolated DNA 
segments.” By contrast, the Court agreed that the cDNA claims result in an exon-only molecule, 
which is not naturally occurring. Moreover, though the order of the exons within the cDNA “may 
be dictated by nature,” the fact that the introns were removed from the DNA sequence results in 
a new composition of matter which is patent eligible. 

Health Professions Schools Warned Against Hepatitis B Discrimination 

The Departments of Justice, Education, and Health and Human Services sent a joint letter to all 
U.S. medical schools, dental schools, nursing schools, and other health-related schools, 
expressing concern that some may be making enrollment decisions based on an incorrect 
understanding of the hepatitis B virus, resulting in discrimination.  

The letter cites a March 2013 settlement between the U.S. Department of Justice and two 
medical schools. The letter updates schools on the latest recommendations from the Centers for 
Disease Control and Prevention (CDC) regarding the participation of students with hepatitis B in 
health-related schools. The CDC also notes that since the last update of the recommendations 
in 1991, there have been no reports of hepatitis B transmission, in the United States or other 
developed countries, from medical or dental students to patients.  

Lastly, the letter emphasizes the importance of CDC’s recommendations, especially as they 
relate to the schools’ obligation to comply with federal laws prohibiting discrimination on the 
basis of disability, race, color, and national origin. The Justice Department resolved allegations 
that the schools violated the Americans with Disabilities Act by excluding previously accepted 
applicants with hepatitis B from their programs. 

 

                                                           
2 A writ of certiorari orders a lower court to deliver its record in a case so that the higher court may review it. The U.S. 
Supreme Court uses certiorari to select most of the cases that it hears. 

http://www.hhs.gov/ocr/office/hep-b-letter.pdf
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Pediatric Dental Care Provision Under the Affordable Care Act Faces Challenges 

Parents may not be required to buy dental coverage if the cost of the stand-alone dental 
coverage does not count toward the amount of financial assistance a family could receive to 
purchase health insurance. And, if bought as a separate policy, the kids' dental coverage will 
require payments in addition to those for medical coverage. Many worry that the added expense 
puts this out of reach for many parents. In other words, families who do not qualify for Medicaid 
or the Children’s Health Insurance Program may not be able to afford pediatric dental coverage. 

Pediatric dental care is one of the Affordable Care Act’s (ACA) 10 “essential benefits,”3 broad 
categories of care that many insurers must cover starting in 2014. Under the ACA, children's 
dental coverage must be included in most health plans offered in the individual or small group 
insurance markets, or be available to consumers to purchase as supplemental policies. 

In federally run exchanges, or those in which states are partnering with the federal government, 
stand-alone dental policies can include out-of-pocket costs as high as $700 per child or $1,400 
per family. (State-run exchanges can set their own "reasonable" out-of-pocket limits.) These 
expenses are in addition to what the families would pay for medical coverage. 

For plans sold on the federal exchanges, all medically necessary dental services are covered 
without cost-sharing once a family has spent -- not including premiums -- $700 in dental costs 
($1,400 if there are two children or more). Families with children who have severe dental issues 
may find that number easier to reach than the out-of-pocket maximum for a family medical 
policy, which can be as high as $12,700 in 2014. 

"This is a huge disappointment," said Sen. Ben Cardin (D-MD), a longtime proponent of access 
to dental care who is leading the effort to revise current health law regulations for pediatric 
dental services. "This is inconsistent with the philosophy of the Affordable Care Act." 

Update on Undergraduate Student Loans Impending Interest Rate Increase 

Without intervention from Congress, the interest rate on federal student loans will increase from 
3.4% to 6.8% on July 1, 2013. On May 23, 2013 the House took up and passed H.R. 1911, 
“Smarter Solutions for Students Act” as reported from the Committee on Education and the 
Workforce by a 221-198 vote.  The House incorporated into H.R. 1911, H.R. 1949, “Improving 
Post-Secondary Education Data for Students Act,” also reported from the same Committee. The 
legislation directs the Secretary of Education to appoint a 15-member advisory committee on 
improving postsecondary education to report back in a year.  The advisory committee is to 
conduct a study on the types of information that would be useful to students in making decisions 
about pursuing post-secondary education. 

On June 6, 2013, it took two separate votes, each requiring a super majority of 60 votes, to 
successfully end debate over the two competing student loan bills. 

                                                           
3 Beginning in 2014, the Affordable Care Act requires non-grand fathered health plans to cover essential health 
benefits (EHB), which include items and services in the following ten benefit categories: (1) ambulatory patient 
services; (2) emergency services; (3) hospitalization; (4) maternity and newborn care; (5) mental health and 
substance use disorder services including behavioral health treatment; (6) prescription drugs; (7) rehabilitative and 
habilitative services and devices; (8) laboratory services; (9) preventive and wellness services and chronic disease 
management; and (10) pediatric services, including oral and vision care. The essential health benefits should be 
equal in scope to a typical employer health plan. 

http://www.adea.org/uploadedFiles/ADEA/Content_Conversion_Final/policy_advocacy/Documents/BILLS-113hr1911eh.pdf
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The Democratic version, S. 953, the “Student Loan Affordability Act of 2013,” introduced by 
Sen. Jack Reed (D-RI), bypassed the committee process by being placed directly on the Senate 
calendar.  This bill would extend the current 3.4% interest rate for two additional years, through 
June 30, 2015, and pays for the cost of this with revenue-raising provisions.  The vote was  
51-46 (remember 60 votes were necessary to proceed further on the bill). 

The Republican version, S. 1003, “Comprehensive Student Loan Protection Act,” introduced by 
Sen. Tom Coburn (R-OK), was also introduced and placed directly on the Senate calendar. It 
sets the rate at that of the 10-year Treasury bill plus 3% (no offset is needed on this bill 
because, like the House bill, over a 10-year period it will actually raise money for the Treasury).  
The vote on this measure was 40-57. 

As of this writing, there are no bipartisan agreements, but negotiations between the two 
chambers are ongoing.  ADEA will update everyone as events warrant. 

Centers for Medicare and Medicaid Services Begins Rolling Out the Affordable Care Act’s 
Physician Payment Sunshine Act 

On February 11, 2013, ADEA disseminated a memorandum on the applicability of the Physician 
Payment Sunshine Act (Sunshine Act), see memorandum here. Under the Sunshine Act, 
physician is defined to include doctors of medicine and osteopathy, dentists, podiatrists, 
optometrists, and chiropractors, who are legally authorized to practice by the State in which they 
practice. Applicable manufacturers are required to disclose certain payments or other transfers 
of value made to the following recipients: 

• A health professional, other than a physician who is an employee of an applicable 
manufacturer; or 

• A teaching hospital, any institution that receives payments under section 1886 (d)(5)(B) 
of the ACA. 

The Centers for Medicare and Medicaid Services (CMS) is beginning to roll out the Sunshine 
Act. CMS's Deputy Director for the Data Sharing and Partnership Group, Anita Griner, has 
stated that data accuracy is the agency's top priority as it implements the Sunshine Act, created 
under Section 6002 of the Affordable Care Act.  

 
On June 17, 2013, Griner spoke to physicians attending the American Medical Association's 
House of Delegates meeting. She emphasized that medical professionals have the right to 
challenge data going to CMS under the provision. “Data accuracy is the number one goal of our 
program,’’ Griner said. “We want the data put on the public website to be complete and 
accurate. We do not want it to be disputed. We do not want it to be inaccurate. We do not want 
to perpetuate any false information about a physician or teaching hospital. So data accuracy is 
key. And that will come from you tracking your own transfers and checking the website before it 
goes public.’’ 

On August 1, 2013, manufacturers of pharmaceuticals, medical devices, and biologicals will 
commence complying with the Sunshine law's National Physician Payment Transparency 
Program, which CMS is calling OPEN PAYMENTS. The program requires companies to track 
items of value provided to physicians and teaching hospitals, and submit annual reports on such 
activities. The data will be published annually as a strategy for preventing inappropriate 
influences on research, education, and clinical decision-making. 

http://www.adea.org/uploadedFiles/ADEA/Content_Conversion_Final/policy_advocacy/Documents/BILLS-113s953pcs.pdf
http://www.adea.org/uploadedFiles/ADEA/Content_Conversion_Final/policy_advocacy/Documents/BILLS-113s1003pcs.pdf
http://www.adea.org/uploadedFiles/ADEA/Blogs/ADEA_Washington_Update/Memo_Physician_Payment_Sunshine_Rule.pdf
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Below is a list of data that should be reported: 

• Covered manufacturers must report payments or other transfers of value (TOVs) made 
to physicians and teaching hospitals. 

• Covered manufacturers and applicable group purchasing organizations (GPOs) must 
report certain ownership or investment interests held by physicians or their immediate 
family members. 

• GPOs must report payments or other TOVs made to physician owners or investors if 
they held ownership or an investment interest at any point during a particular reporting 
year. 

Additional information about CMS’ OPEN PAYMENTS program is available here. Starting in 
2014, physicians and teaching hospitals will be able to: 

• Register to access their data prior to public position, 
• Initiate data disputes, and 
• Work with applicable manufacturers and applicable GPOs on dispute resolution. 

To ensure data accuracy, CMS is required to conduct audits of the data submitted and levy civil 
monetary penalties against applicable manufacturers and applicable GPOs for failing to submit 
data or submitting inaccurate data. 

Legislation Filed to Redefine a Standard Work Week Under the Affordable Care Act 

Sens. Joe Donnelly (D-IN) and Susan M. Collins (R-ME) introduced a bill (S. 1188) that would 
raise the standard for a full-time employee under the Affordable Care Act (ACA) from 30 to 40 
hours per week. 

Under the Affordable Care Act’s provisions in tax code Section 4980H (also known as the 
individual mandate), starting in 2014, employers with at least 50 full-time and/or full-time 
equivalent employees will be required to offer affordable health care coverage that provides a 
minimum level of coverage, or potentially pay a penalty. 

The two senators also sent a letter to President Obama, expressing concern about ACA's 
definition of a full-time employee, stating that it does not follow what they claim is the commonly 
held employer standard of 40 hours per week. The letter indicated concern that employers will 
cut employee hours “to ensure their compliance with the law.”   

Whether the legislation will advance is uncertain, and given the lack of support for the ACA, 
particularly in the House, the legislation faces an uphill battle.  

Update on Budget Negotiations in Congress and Fiscal Year 2014 Appropriations 

The first step in adopting an annual budget for the federal government is for the House of 
Representatives and the Senate to each pass a concurrent resolution on the budget before 
working out the differences so that there is one set of fiscal targets for the coming fiscal year, 
2014. This year, both the House and Senate passed budget resolutions setting very different 
targets, but the House has shown no interest in sitting down with their colleagues in the Senate 
to iron out the differences. 

http://www.cms.gov/Regulations-and-Guidance/Legislation/National-Physician-Payment-Transparency-Program/index.html
http://op.bna.com/pen.nsf/r?Open=krkl-98unaj
http://op.bna.com/pen.nsf/r?Open=krkl-98unct
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The Budget Control Act of 2011 set discretionary spending targets for the next decade. Those 
targets are enforceable caps on defense and non-defense spending. For FY 2014, the overall 
discretionary cap is $1.058 trillion ($552 billion for defense and $506 billion for non-defense).  
The House budget provides a total of $972 billion for all discretionary spending, $86 billion 
below the budget target set in the Budget Control Act (BCA), and it proposes to balance the 
federal budget by 2023—with no new revenues. The Senate number is $1.12 trillion, $62 billion 
above the BCA target. While the Senate budget resolution assumes that Congress will end 
sequester, the House resolution continues sequester, further cuts non-defense spending, and 
increases defense spending. 

Appropriations: 

On June 20, 2013 the Senate Appropriations Committee adopted subcommittee allocations for 
FY 2014 spending bills. The Senate Labor-HHS subcommittee, which determines funding for 
health, research and dental education programs of interest, would receive $164.3 billion in fiscal 
year 2014 under the Senate committee allocations, nearly $43 billion more than the $121.8 
billion allocation in the House.  

Given the wide spread between the budgetary targets the Appropriations Committees are left to 
produce bills at each Chamber’s budget level, creating an untenable situation for appropriators  
trying to reconcile differences in appropriations bills when there is no overall agreement on the 
larger budget issues (principally spending targets, the size of the deficit, and the necessary level 
of revenues). 

Only the House Appropriations Committee has set its subcommittee targets to date. It has set 
the Labor-Health and Human Services-Education subcommittee level at $121.8 billion. This 
compares unfavorably to the FY 2013 pre-sequester comparable amount of $156.9 billion. The 
Senate has not yet made its subcommittee allocations; it will do so when it considers its first bill 
expected on June 17. The Senate’s allocation will be closer to last year’s level. 

Debt Limit: 

The debt limit legislation, which expired May 18, 2013, will not have to be revisited until 
sometime in the fall. This is due to a couple of fortuitous fiscal events since it was enacted in 
February. First, revenues are up and spending is down, thus improving the government’s fiscal 
situation. Second, Fannie Mae and Freddie Mac, two quasi-governmental mortgage companies, 
repaid multibillion dollar portions of loans made to them during the recession, also improving the 
government’s fiscal position.   

Outlook: 

All of these factors mean that the summer will have some activity; the two Labor-HHS bills will 
be marked up, but the bills will not move until September or possibly October. In order for the 
appropriations committees to avoid a continuing resolution, it is necessary for the two Budget 
Committees to meet and come to an agreement on a single spending level for next year, along 
with other fiscal targets. If that does not happen, we may be forced into a continuing resolution 
which usually funds the government at the previous year’s level. Under the overall discretionary 
spending caps contained in the BCA, as amended, the FY 2013 total is larger than the FY 2014 
total by $15 billion, which means that a FY 2014 continuing resolution must include cuts of that 
amount from the FY 2013 level. How those would be applied is an open question. 
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If it were to follow the precedent set in the BCA, we might expect a $7.5 billion cut from both 
defense and non-defense programs, but the House budget increased defense at the expense of 
domestic programs—we could expect the House to strongly resist cutting it below last year’s 
level. Likewise, the Senate might attempt to treat both categories equally.   

National Institute for Dental and Craniofacial Research Issues a Fact Sheet on the Impact 
of Sequestration and Operating Budget for Fiscal Year 2013 

The National Institute for Dental and Craniofacial Research (NIDCR) issued a fact sheet on the 
impact of the sequestration on NIDCR’s budget and programs. The fact sheet provides a clear 
picture as to the mandatory across-the-board cuts caused by sequestration. Also, NIDCR 
posted their operating budget and fiscal year 2013 operating plan. Dr. Martha Somerman stated 
that funding for new and early stage investigators remains a high priority.  Additional details 
about NIDCR’s funding levels are found here. 

ADEA/Sunstar Americas, Inc./Jack Bresch Student Legislative Internship 
 
The ADEA/Sunstar Americas, Inc./Jack Bresch Student Legislative Internship is a six-
week, stipend-supported internship in the Advocacy and Governmental Relations (ADEA 
AGR) portfolio of the ADEA Policy Center in Washington, DC. This student legislative 
internship provides a unique learning experience for predoctoral, allied, and advanced dental 
students, residents, and fellows. It is designed to encourage students to learn about and 
eventually—as dental professionals—to become involved in the federal legislative process and 
the formulation of public policy as it relates to academic dentistry. It is open to any predoctoral, 
allied, or advanced dental student resident, or fellow who is interested in learning about and 
contributing to the formulation of federal public policy with regard to dental education, dental 
research, and the oral health of the nation. Funded through the generous support of Sunstar 
Americas, Inc., the student intern will be a member of the ADEA AGR staff and will participate in 
congressional meetings on Capitol Hill, coalition meetings, and policy discussions among the 
ADEA Legislative Advisory Committee (ADEA LAC) and ADEA AGR staff.  
 
An applicant must be a full-time predoctoral, allied, or advanced dental student, resident, or 
fellow whose institution is willing to work with the student to identify an appropriate time, 
consisting of six weeks, during the school year to pursue the internship. For additional 
information, please email Yvonne Knight, J.D., ADEA Senior Vice President for Advocacy and 
Governmental Relations, at KnightY@ADEA.org. Applications are accepted on a year-round 
basis. 
 
Congressional Resources 
 
For those interested in following the congressional proceedings, please access the U.S. House 
or Senate by way of the following links: 
 
U.S. House of Representatives: House Website 
 
U.S. Senate: Senate Website 
 
 
 
 

http://www.nih.gov/news/health/jun2013/nih-03.htm
http://www.nidcr.nih.gov/GrantsAndFunding/NIDCRs_Funding_Plan/FY2013FundingPlan.htm
mailto:KnightY@ADEA.org
http://www.house.gov/
http://www.senate.gov/
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Funding Opportunities 
 
Below are selected funding opportunities that might be of interest; you may search for additional 
federal government funding opportunities at grants.gov. 
 
Children’s Hospitals Graduate Medical Education (CHGME) Payment Program 
Grant Information 
 
Imaging Diagnostics of Dental Diseases and Conditions (Caries, Periodontal Disease, Cracked 
Teeth, and Pulp Vitality)  
Grant Information 
 
Pathophysiology and Clinical Studies of Osteonecrosis of the Jaw 
Grant Information  
Functional Characterization of Oral Cancer Initiating Cells (R01) 
Grant Information 
 
Functional Characterization of Cancer Initiating Cells (R21) 
Grant Information 
 
FaceBase 2:  Craniofacial Development and Dysmorphology-Dataset, Tool and Resource 
Development (U01) 
Grant Information 
 
FaceBase 2: Craniofacial Development and Dysmorphology-Data Management and Integration 
Hub (U01) 
Grant Information 
 
Innovative Approaches and Technologies for Examining the Uncultivable Bacteria of the Oral 
Microbiota (R01) 
Grant Information 
 
Administrative Supplements for Collaborative Science: Opportunities for Existing NIDCR Grants 
and Cooperative Agreements  
Grant Information  

Quotable 
 

“Education is what survives when what has been learned has been forgotten.” 

B. F. Skinner 

 
 
 
 
 
 
 
 

http://www.grants.gov/
http://apply07.grants.gov/apply/jsf/downloadApplicationPackage.faces?id=178425
http://grants.nih.gov/grants/guide/pa-files/PA-12-193.html
http://grants.nih.gov/grants/guide/pa-files/PA-12-193.html
http://grants.nih.gov/grants/guide/pa-files/PAR-11-083.html
http://grants.nih.gov/grants/guide/pa-files/PAR-11-083.html
http://grants.nih.gov/grants/guide/rfa-files/RFA-DE-14-001.html
http://grants.nih.gov/grants/guide/rfa-files/RFA-DE-14-002.html
http://grants.nih.gov/grants/guide/rfa-files/RFA-DE-14-004.html
http://grants.nih.gov/grants/guide/rfa-files/RFA-DE-14-005.html
http://grants.nih.gov/grants/guide/rfa-files/RFA-DE-14-003.html
http://grants.nih.gov/grants/guide/pa-files/PA-12-159.html
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The ADEA Washington Update is published monthly by the ADEA Policy Center 
when Congress is in session. Its purpose is to keep ADEA members abreast of 
federal issues and events of interest to the academic dental and research 
communities. 
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