
 

 

April 24, 2014 

TO:  Deans of United States Dental Schools  

Directors of Advanced Dental Education Programs 

Directors of Allied Dental Education Programs  

ADEA Board of Directors  

ADEA Legislative Advisory Committee  

 

FROM:  Richard W. Valachovic, D.M.D., M.P.H, ADEA President and CEO  

Yvonne Knight, J.D., ADEA Senior Vice President for Advocacy and  

Governmental Relations  

 

RE:  United States Supreme Court Decision in Schuette v. Coalition to Defend  

Affirmative Action 

____________________________________________________________________________________ 

 

The United States Supreme Court (Supreme Court) in a 6-2 decision upheld a constitutional 

amendment that Michigan voters approved to ban the consideration of race and gender in 

public education. The case, Schuette v. Coalition to Defend Affirmative Action (Schuette), 

reviewed a 2006 Michigan ballot initiative that amended the state’s constitution. Schuette 

comprised two lawsuits that were brought separately, Schuette v. Coalition to Defend 

Affirmative Action brought by BAMN (By Any Means Necessary) was combined with Cantrell v. 

Granholm, brought by the ACLU, NAACP Legal Defense and Educational Fund and others on 

behalf of students, faculty and prospective applicants to the University of Michigan. The 

decision of the Supreme Court was handed down on April 22, 2014. 

Background 

The Michigan ballot initiative, known as Proposal 2, was passed in 2006 by 58 percent of voters.  

Proposal 2 created Section 26 of the Michigan Constitution, banning public universities and 

schools from using race as a factor in admissions decisions.  The amendment was the outcome 

of a battle over race-conscious admissions policies in Michigan’s public universities that 

culminated with the Supreme Court’s 2003 decisions in Gratz v. Bollinger, 539 U.S. 224 (2003); 

Grutter v. Bollinger, 539 U.S. 306 (2003). Grutter held that “universities cannot establish quotas 

for members of certain racial groups” or give their applications preferential treatment. Grutter, 

539 U.S. at 334. The Court explained that universities could use more flexible standards that 

treated race “as a ‘plus’ factor in the context of individualized consideration.” 

http://www.supremecourt.gov/opinions/13pdf/12-682_j4ek.pdf
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On March 18, 2008, a Michigan District Court ruled the amendment contained in Proposal 2 

constitutional. In 2012, the Sixth Circuit Court of Appeals said the Michigan amendment 

violated the U.S. Constitution’s Equal Protection Clause; the appeals court said the rule 

“reordered the political process” in a way that put special burdens on racial minorities. The 

Supreme Court granted certiorari1 to determine whether a state violates the Equal Protection 

Clause by amending its constitution to prohibit race and gender based discrimination or 

preferential treatment in public university admission decisions.   

Attorneys argued the case before the Supreme Court on October 15, 2013.  ADEA joined the 

American Council on Education along with 48 other higher education associations in filing an 

amicus brief in support of respondents. In the amicus brief, ADEA and the higher education 

associations asserted that the Michigan’s constitutional amendment “distorts the political 

process against racial and ethnic minority voters in Michigan, thereby violating the 14th 

Amendment to the United States Constitution.” Other opponents of the amendment argued 

that because Section 26 of the Michigan Constitution lacks discriminatory intent it was not a 

racial classification and therefore the Equal Protection Clause and political-restructuring 

doctrine did not apply.  

Supporters of the amendment, such as the Coalition to Defend Affirmative Action, asserted that 

Section 26 contained racial classifications because it targeted racially-conscious admissions 

plans in public schools.  

The Supreme Court sided with the supporters of the amendment; on April 22, 2014 the Court 

upheld the constitutional amendment that Michigan voters approved to ban the consideration 

of race or gender in public education. 

The Ruling 

Justice Anthony Kennedy wrote the plurality opinion, and  stated that “[t]here is no authority in 

the Constitution of the United States or in this Court’s precedents for the Judiciary to set aside 

Michigan laws that commit this policy determination to the voters;” he was joined by Chief 

Justice Roberts and Justice Alito. Justice Kennedy stated that the Sixth Circuit’s decision had 

called into question “other long-settled rulings on similar state policies,” including the U.S. 

Court of Appeals for the Ninth Circuit’s upholding of a ban on race-conscious admissions 

passed by California voters in 1996. If the Supreme Court were to affirm the Sixth Circuit’s 

decision, Justice Kennedy wrote, it “in essence would announce a finding that the past 15 years 

of state public debate on this issue have been improper.” 

 

Justice Sotomayor filed a dissent and was joined by Justice Ginsburg. Justice Sotomayor 

outlined what she described as the nation’s “long and lamentable record of stymieing the right 

of racial minorities to participate in the political process.” She wrote that those opposed to 

affirmative action policies could have either lobbied the boards of the state’s universities to 

                                                           
1  If a court has the power to review cases at its discretion, certiorari is the formal instrument by which that power gets 
used.  

http://www.americanbar.org/content/dam/aba/publications/supreme_court_preview/briefs-v2/12-682_resp_amcu_ace-etal.authcheckdam.pdf
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change their policies or, through the electoral process, change the membership of the boards.  

She invokes the “political-process doctrine,” recognized in Hunter v. Erickson (1969) and 

Washington v. Seattle School District No. 1 (1982), whereby “when the majority reconfigures the 

political process in a manner that burdens only a racial minority, that alteration triggers strict 

judicial scrutiny.” Furthermore, she argued that the amendment to Michigan’s Constitution had 

created “two very different processes through which a Michigan citizen is permitted to influence 

the admissions policies of the state’s universities: one for persons interested in race-sensitive 

admissions policies and one for everyone else.” 

 

Justice Elena Kagan recused herself from the case, which she had handled in her former 

capacity as U.S. Solicitor General. 

 

Take Away 

 

The Supreme Court did not end affirmative action but instead upheld the right of state voters to 

ban it. The ruling in this case is summed up by Justice Kennedy, “This case is not about how the 

debate about racial preferences should be resolved. It is about who may resolve it.” He 

concludes, “There is no authority in the Constitution of the United States or in this Court’s 

precedents for the judiciary to set aside Michigan laws that commit this policy determination to 

the voters.” In essence, the question was in what manner voters in the states may choose to 

prohibit the consideration of such racial preferences. The ruling supports similar laws to 

Michigan’s ban in such states as California (banned in 1998), Florida (banned in 2001), Texas 

(banned in 1997), and Washington (banned in 1999), and solidifies the right of states to 

determine the usage of affirmative action. 

 

Therefore, the Supreme Court’s decision has no bearing on the legality of race-conscious 

admission policies. Justice Kennedy states, “The constitutional validity of some of those choices 

regarding racial preferences is not at issue here.” The Court recently considered the Fisher v. 

University of Texas case in which the Supreme Court’s majority left intact the use of race-

conscious admissions to promote diversity, but held that the U.S. Court of Appeals for the Fifth 

Circuit had failed to apply “strict scrutiny” to the policy and ordered the circuit court to re-

evaluate the policy again. 

 

Please check with your legal counsel to determine how this decision may affect your institution. 

If you should require additional information, please do not hesitate to let us know.  Contact 

Yvonne Knight, J.D., ADEA Senior Vice President for Advocacy and Governmental Relations, 

ADEA Policy Center at KnightY@adea.org. 

 
 

http://www.supremecourt.gov/opinions/12pdf/11-345_l5gm.pdf
mailto:KnightY@adea.org

